Negligence and Gravity Findings and Conclusions
PENN 83-121
Negligence

I find that the respondent should have been aware of the
fact that the cited shelter hole was obstructed with oil drums
and rock dust bags as noted by the inspector.  A preshift
examination should have detected these conditions, and the
failure by the respondent to take the corrective action in
'advance of the inspector's arrival on the scene was due to a
lack of -reasonable care.  Accordingly, I find that violation
No. 2102696 resulted from ordinary negligence.

Gravity

The inspector testified that the shelter hole was 17 feet
wide and there was room for a person to manuever in and out.
MSHA's counsel pointed out that there was only one person in
the area and that the chances of his having to use the shelter
were slim.  Under all of these circumstances, I find that this
violation was nonserious.

PENN 83-129
Negligence

Inspector Shade was of the opinion that Citation No.
2102605 resulted .from moderate negligence, and he stated that
mine management usually guarded the overhead wires as soon as
possible after that particular condition is brought to its
attention.  However, he did not know .whether the guards were
down at the time of the preshift examination (Tr. 24) .

I find that Citation No. 2102605 resulted from the
respondent's failure to take reasonable care to insure that
the overhead trolley guards which were down were promptly
discovered and the condition corrected before the inspector
arrived on the scene.  I conclude that the violation resulted
from ordinary negligence.

With regard to Citation No. 2102619, the testimony and
evidence presented by MSHA and the respondent is not in dispute.
While it is true that the required amount of air was not
reaching, the end of the line curtain at the time the citation
was issued, the facts show that the foreman in charge of mining
was aware of the problem and was in the process of taking
corrective action while the inspector was on the section.  In
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